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Neighbourhood Disputes Resolution Act 2011 (Qld) 
 
Bill Dixon 
 
This article examines the recently introduced Neighbourhood Disputes Resolution Act 2011 (Qld).  
The operation of the Act is considered as it impacts upon the responsibility of neighbours for dividing 
fences and trees as well as disclosure obligations associated with sale transactions.  A particular 
focus of the article is the interrelationship of the disclosure obligations imposed by the Act with the 
operation of standard contractual warranties in Queensland. 
 
Introduction 
 
The Neighbourhood Disputes Resolution Act 2011 (Qld) commenced on 1 November 
2011.  Notwithstanding the nomenclature of the legislative title, the legislation does 
not purport to deal with neighbourhood disputes of all types.  Rather, the legislation 
is restricted to dealing with a neighbour’s responsibilities for dividing fences and 
trees. 
 
The introduction of the legislation was preceded by a Review of Neighbourly 
Relations conducted by the Queensland Department of Justice and Attorney 
General.  The Review concluded that the Dividing Fences Act 1953 (Qld) needed to 
be replaced with new legislation and that the application of the common law of 
nuisance was not adequate to provide appropriate solutions to neighbourhood 
disputes about trees.  These findings, and considerable opportunity for consultation 
and public comment thereafter, led to the enactment of the Neighbourhood Disputes 
Resolution Act 2011 (Qld) which repealed the Dividing Fences Act 1953 (Qld). 
 
As noted in the Explanatory Notes accompanying the relevant Bill, the legislation 
modernises the dividing fences legislation, changes the common law of abatement 
relating to overhanging tree branches, introduces a simplified remedy to deal with 
trees and provides the Queensland Civil and Administrative Tribunal (‘QCAT’) with 
jurisdiction in relation to these matters.  The operation of the Act as it relates to 
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fences and trees will be separately considered in this article.  The interrelationship of 
the disclosure obligations imposed by the statute with the operation of warranties 
contained in the standard Real Estate Institute of Queensland (‘REIQ’) contracts will 
also be considered. 
 
Fences 
 
The Neighbourhood Disputes Resolution Act 2011 (Qld) provides for the right of an 
owner to have a sufficient dividing fence upon a common boundary of adjoining land1 
even if one or both parcels of adjoining land are vacant.2  A ‘dividing fence’ is defined 
in s 12 to mean ‘a fence on the common boundary of adjoining lands’.3  The 
expression ‘fence’ is defined broadly in s 11 to mean a structure, ditch or 
embankment, hedge or similar vegetative barrier, whether continuous or not and 
includes a gate, watercourse and a foundation or support built solely for the support 
and maintenance of the fence but a fence is not a retaining wall or wall that is part of 
a house, garage or other building.  In distinguishing what is a foundation for a fence 
from a retaining wall4 the legislation is intended to overturn the decision in Jackson v 
Randall5 where Derrington J held that a fence was a dividing fence within the 
meaning of the repealed Dividing Fences Act 1953 (Qld) if it was erected for the 
purpose of marking the boundary of land, notwithstanding that it was also erected for 
another purpose such as retaining soil.  This new statutory approach is consistent 
with recognition that a retaining wall serves a different purpose to a fence and is 
usually of greater benefit to one of the adjoining owners. 
 
Section 16 of the Act contains a definition of ‘fencing work’ that is significantly 
expanded from its statutory predecessor.  The definition includes the design, 
construction, modification, replacement, removal, repair or maintenance of the whole 
or part of a dividing fence.  The definition also includes obtaining approval for fencing 
work.  Unlike the previous legislation where there were separate procedures for the 
construction of a dividing fence and for the repair of a dividing fence, this broader 
                                                          
1 Neighbourhood Disputes Resolution Act 2011 (Qld), s 7.  
2 Neighbourhood Disputes Resolution Act 2011 (Qld), s 20(4)(b). 
3 If the physical features of the land make it impractical, a dividing fence may be erected other than on the common 
boundary: Neighbourhood Disputes Resolution Act 2011 (Qld), s 12(2). 
4 Defined in the Neighbourhood Disputes Resolution Act 2011 (Qld), Sch, to mean a structure that supports excavated or 
filled earth. 
5 [2002] 2 Qd R 31. 
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definition will permit an adjoining owner to use the single approved form of notice to 
contribute regardless of whether seeking contribution for a new fence or the repair of 
an existing fence.  Section 17 of the Act has introduced a new concept of 
authorisation which includes an agreement between adjoining owners about fencing 
work to be carried out or a QCAT order in relation to fencing work. 
 
The Act preserves the common law position that a dividing fence is owned equally by 
the adjoining owners if it is on the common boundary.6  Each owner is liable to 
contribute7 to the cost either equally or proportionately of a sufficient dividing fence 
on the common boundary8 where the owner wishing to fence serves a notice in the 
approved form with one written quotation9 upon the adjoining owner.10  Long term 
tenants (other than tenants under the Retail Shop Leases Act 1994 (Qld)) may be 
liable to make a contribution towards the landlord’s share of fencing work for a 
sufficient dividing fence if given notice.11 
 
What is a ‘sufficient dividing fence’ is given statutory meaning including height and 
materials and is a product of the nature of the 2 parcels of adjoining land whether 
residential land, pastoral land or as otherwise provided for in the legislation.12  For 
adjoining land consisting of two parcels of agricultural land13 it is not generally 
necessary to fence14 as fencing reduces the land available for farming and it is not 
necessary to restrain stock.  Given the very specific obligation imposed upon the 
owner of land with a regulated pool, parts 3 to 6 of the Neighbourhood Disputes 
Resolution Act 2011 (Qld) have no application in relation to a fence, or a part of a 
fence, that is a barrier of a regulated pool under the Building Act 1975 (Qld).15 
 
Where one owner wishes to have more work done than is required for a sufficient 
dividing fence, that owner will be liable to meet the additional expense.16  A failure by 
                                                          
6 Neighbourhood Disputes Resolution Act 2011 (Qld), s19. 
7 Contribution may be made by payment of an amount or provision of labour or materials. 
8 Neighbourhood Disputes Resolution Act 2011 (Qld), s 21. 
9 The necessity to only attach one written quotation is different from the regime operative under the repealed Dividing 
Fences Act 1953 (Qld). 
10 Neighbourhood Disputes Resolution Act 2011 (Qld), s31. 
11 Neighbourhood Disputes Resolution Act 2011 (Qld), s 24. 
12 Neighbourhood Disputes Resolution Act 2011 (Qld), s13. 
13 Defined in Neighbourhood Disputes Resolution Act 2011 (Qld), s 18. 
14 Neighbourhood Disputes Resolution Act 2011 (Qld), s 8(3). 
15 Neighbourhood Disputes Resolution Act 2011 (Qld), s 9 
16 Neighbourhood Disputes Resolution Act 2011 (Qld), s 21(2). 
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an adjoining owner to contribute to the cost of a fence17 can be referred to QCAT 
who have jurisdiction to make certain orders which must be kept in a register18 
available for public search on line.19  The Act also allows application to be made to 
QCAT where an owner, without consent, attaches a thing20 to a dividing fence that 
unreasonably and materially alters or damages the dividing fence.21 
 
Interaction With Standard Contractual Provisions 
 
Following the commencement of the Neighbourhood Disputes Resolution Act 2011 
(Qld) together with other changes, new versions of the standard REIQ contracts 
were introduced.  The REIQ Contract for Houses and Residential Land (9th edition) 
and the Contract for Residential Lots in a Community Titles Scheme (5th edition) 
were approved for release on 5 December 2011.  
 
Notwithstanding the introduction of these new versions of the REIQ contracts, there 
is considerable difficulty in resolving the interaction of the Neighbourhood Disputes 
Resolution Act 2011 (Qld) and standard contractual provisions in all instances.  The 
difficulty arises from the use of the words ‘affecting the property’ in the warranties 
given by the seller under clauses 7.4(1)(d) and 7.4.(2) of the Houses and Residential 
Land Contract.22  These clauses provide respectively: 
7.4(1) The Seller warrants that, except as disclosed in this contract, at settlement: 
 …  
(d) there will be no unsatisfied judgment, order (except for an order referred 
to in clause 7.6(1)(b)) or writ affecting the Property. 
 
7.4(2) The Seller warrants that, except as disclosed in this contract at the 
Contract Date and at settlement there are no current or threatened claims, 
notices or proceedings that may lead to a judgment, order or writ affecting 
the Property. 
 
                                                          
17 Neighbourhood Disputes Resolution Act 2011 (Qld), Chap 2 Part 4. 
18 Neighbourhood Disputes Resolution Act 2011 (Qld), s 79. 
19 Neighbourhood Disputes Resolution Act 2011 (Qld), s 81. 
20 Such as a carport, shade sails, lattice work, canvas or signs. 
21 Neighbourhood Disputes Resolution Act 2011 (Qld), s 27. 
22 And the equivalent clauses in the Residential Lots in a Community Titles Scheme Contract being cl 7.4(1)(c) and cl 7.4(2). 
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If a seller breaches a warranty in clause 7.4(1) or clause 7.4(2), the buyer may 
terminate the contract by notice to the seller.23 
 
The difficulty is whether an order that may be made under the Neighbourhood 
Disputes Resolution Act 2011 (Qld) falls within the contractual description of an order 
‘affecting the property’.  The issue is further complicated by the fact that the seller’s 
warranty in clause 7.4(2) is operative both at the contract date and at settlement.  On 
a broad interpretation, an order to do work under the Neighbourhood Disputes 
Resolution Act 2011 (Qld) may be argued to be an order affecting the property within 
the scope of the seller’s warranties.  The alternative view would be that the phrase 
should be restricted to orders affecting title to the property and should not find 
application to orders of the type contemplated by the Neighbourhood Disputes 
Resolution Act 2011 (Qld).  Unfortunately, this is an issue where judicial guidance 
must be awaited. 
 
Notwithstanding that the meaning of the phrase ‘affecting the property’ is presently 
unresolved; certain comments can be made with a degree of certainty. 
 
In light of the potential operation of the seller’s warranties contained in the Houses 
and Residential Land Contract and the Residential Lots in a Community Titles 
Scheme Contract, a prudent seller will make disclosure in the contract of any 
unsatisfied judgment, order or writ affecting the property24 and any current or 
threatened claims notices or proceedings that may lead to a judgment, order or writ 
affecting the property.25  Provided disclosure is made, the potential operation of 
these seller’s warranties is excluded.26 
 
It should be noted that although the current version of the REIQ contracts make 
specific provision in the Reference Schedule for disclosure of applications or orders 
under the Neighbourhood Disputes Resolution Act 2011 (Qld) this is restricted to 
applications or orders in relation to a tree on the land (rather than fencing) and was 
introduced to ensure compliance with s 83 of the Neighbourhood Disputes 
                                                          
23 Houses and Residential Land Contract and Residential Lots in a Community Titles Scheme Contract cl 7.4(4). 
24 Houses and Residential Land Contract cl 7.4(1)(d); Residential Lots in a Community Titles Scheme Contract cl 7.4(1)(c). 
25 Houses and Residential Land Contract cl 7.4(2); Residential Lots in a Community Titles Scheme Contract cl 7.4(2). 
26 The warranties only being operative to the extent that there is no disclosure made by the seller in the contract. 
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Resolution Act 2011 (Qld).  The operation of s 83 is separately considered when 
dealing with the operation of the Neighbourhood Disputes Resolution Act 2011 (Qld) 
as it relates to trees. 
 
While appropriate contractual disclosure will exclude the operation of the seller’s 
warranties, the greatest difficulty associated with the uncertain meaning of the 
phrase ‘affecting the property’ is likely to arise in practice with notices or applications 
given or made (as the case may be) between contract and completion which 
necessarily (due to the timing) cannot be the subject of contractual disclosure.  By 
way of illustration: 
 The Act provides for giving a notice to contribute to fencing work27 or a notice 
to contribute for urgent fencing work.28  If no agreement is reached within 1 
month, either owner may apply within 2 months to QCAT for an order under s 
35.  If a broad interpretation is given to clause 7.4(2), once a notice of this 
type has been given under the Act, it may result in an order affecting the 
property. 
 The Act provides for applications to be made to the QCAT for orders in a 
number of other circumstances relating to unauthorised construction or 
demolition of a dividing fence.29  Again, on a broad interpretation of clause 
7.4(2), an application of this type may result in an order affecting the property. 
 
It should be noted that if an order in relation to fencing is actually issued under the 
Neighbourhood Disputes Resolution Act 2011 (Qld) on or after the contract date, this 
will be the buyer’s responsibility30 (being an order requiring work to be done or 
money spent in relation to the property) and is expressly excluded from the operation 
of the seller’s warranty.31  After the contract date, the seller must promptly upon 
receiving any notice, proceeding or order that affects the property or requires work 
on the property, give a copy to the buyer.32 
                                                          
27 Neighbourhood Disputes Resolution Act 2011 (Qld), s 31. 
28 Neighbourhood Disputes Resolution Act 2011 (Qld), s 32. 
29 Neighbourhood Disputes Resolution Act 2011 (Qld), Ch 2 Pt 5. 
30 Houses and Residential Land Contract cl 7.6(1)(b); Residential Lots in a Community Titles Scheme Contract cl 7.6(1)(b). 
31 Houses and Residential Land Contract cl 7.4(1)(d); Residential Lots in a Community Titles Scheme Contract cl 7.4(1)(c). 
32 Houses and Residential Land Contract and Residential Lots in a Community Titles Scheme Contract cl 8.3(2). 
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In addition to the standard REIQ contractual provisions mentioned to date, clause 
7.8 of the Houses and Residential Land Contract provides that, notwithstanding any 
other provision in the contract, the seller need not contribute to the cost of building 
any dividing fence between the property sold and any adjoining land owned by the 
seller and the buyer waives any right to claim to contribution from the seller.  It 
should be noted that this clause in the contract only has application where the seller 
retains adjoining land. 
 
Trees 
 
In respect of trees,33 a ‘tree-keeper’34 is responsible for the proper care and 
maintenance of the tree-keeper’s tree.35  Specifically, the tree-keeper is responsible 
for cutting and removing any branches of a tree which overhang a neighbour’s land 
and for ensuring that the tree does not cause serious injury to any person, serious 
damage to any person’s land or property and does not cause substantial, ongoing 
and unreasonable interference with a person’s use and enjoyment of their land.36 
 
The legislation provides choices for neighbours about trees affecting their property.   
 
First, a neighbour may exercise the common law right of abatement of a nuisance by 
lopping branches and roots to the common boundary.  A neighbour who exercises 
this common law right may, but is not required to, return the removed part to the tree 
keeper.37 
 
Secondly, a neighbour may give written notice to a tree-keeper to cut and remove 
overhanging branches38 within 30 days and to give permission for the tree-keeper or 
the tree-keeper’s contractor to enter the neighbour’s land for the purpose of doing 
so.39  Failure to comply with the notice triggers a right in the neighbour to arrange for 
                                                          
33 Defined widely in s 45. 
34 Defined for the purposes of a number of statutes in s 48 but specifically the registered owner of the lot upon which the 
base of the tree trunk is mainly or wholly situated (s 47). 
35 Neighbourhood Disputes Resolution Act 2011 (Qld), s 41. 
36 Neighbourhood Disputes Resolution Act 2011 (Qld), s 52. 
37 Neighbourhood Disputes Resolution Act 2011 (Qld), s 54(2). 
38 Provided the overhanging branch is at least 50 centimetres over the boundary and 2.5 metres or less above the ground: 
Neighbourhood Disputes Resolution Act 2011 (Qld), s 57(1). 
39 Neighbourhood Disputes Resolution Act 2011 (Qld), s 57. 
8 
 
the work to be done and recover from the tree-keeper a maximum amount of $300 
per annum but does not authorise entry to the tree-keeper’s land.40 
 
Finally, the tree-keeper is responsible to ensure that their neighbour’s land is not 
affected by a tree on the tree-keeper’s land.  For the purposes of the legislation, land 
is ‘affected by a tree’ if any of the following applies: 
 branches from the tree overhang the land; 
 the tree has caused, is causing, or is likely within 12 months to cause 
o serious injury to a person on the land 
o serious damage to the land or any property on the land; or 
o substantial, ongoing and unreasonable interference with the 
neighbour’s use and enjoyment of the land.41 
 
As noted in the Explanatory Notes accompanying the relevant Bill, examples of what 
may constitute unreasonable interference may include blocking of sunlight to solar 
panelling, blocking of light which causes mould growth in the home or interruption to 
television or satellite reception.  Further guidance is provided by the Explanatory 
Notes as follows: 
Normal tree litter such as leaves, flowers, fruit, seeds or small elements of deadwood would not 
normally provide the basis for ordering removal of or intervention with a tree. However, there may 
be cases where substantial and ongoing accumulation of tree litter may be found to be 
unreasonable by QCAT. For example, fine leaves from particular species of trees that intrude 
through mesh in gutters and water tanks may be shown to regularly block the gutters or spoil the 
tank water for drinking purposes. 
 
A further example of what may constitute unreasonable interference is where a tree 
that rises at least 2.5 metres above the ground severely obstructs a view, from a 
dwelling on the neighbour’s land, which existed when the neighbour took possession 
of the land.42 
 
The QCAT has jurisdiction to hear and decide any matter in relation to a tree where it 
is alleged that, as at the date of the application to the QCAT, land is affected by a 
                                                          
40 Neighbourhood Disputes Resolution Act 2011 (Qld), s 58. 
41 Neighbourhood Disputes Resolution Act 2011 (Qld), s 46. 
42 Neighbourhood Disputes Resolution Act 2011 (Qld), s 66(2) and (3). 
9 
 
tree.43  As for dividing fences, QCAT may make certain orders which must be kept in 
a register44 available for public search.45 
 
The orders that the QCAT may make in relation to a tree affecting a neighbour’s land 
are provided for in s 66 of the Act.  The QCAT can make the type of orders 
considered appropriate in the circumstances including, without limitation:  
 an order to carry out work on the tree on a particular occasion or on an 
ongoing basis (such as an order for the removal of the tree within a stated 
period or an order for the annual maintenance of a tree); 
 an order for a survey to clarify the tree’s location in relation to the common 
boundary; 
 an order authorising a person to enter the tree-keeper’s land to carry out work 
on a tree or to obtain a quotation for carrying out an order; 
 an order requiring the tree-keeper or neighbour to pay the costs associated 
with carrying out an order under s 66; 
 an order requiring the tree-keeper to pay compensation to a neighbour for 
damage to the neighbour’s land or property on the neighbour’s land; or 
 an order to obtain a report by an appropriately qualified arborist.46 
 
The Act states matters for the QCAT to consider when deciding an application for an 
order under s 66.47  The primary consideration is the safety of any person.48  The Act 
also expressly provides that a living tree should not be removed or destroyed unless 
the issue relating to the tree cannot otherwise be satisfactorily resolved.49  The Act 
list general matters that must be considered such as the location of the tree in 
relation to the boundary of the land; whether the tree has any historical, cultural, 
social or scientific value; any contribution the tree makes to the local ecosystem, 
natural landscape or public or private amenity together with a host of other matters.50 
In addition to these general matters that must be considered, a range of other 
matters may be considered dependent upon whether the neighbour makes an 
                                                          
43 Neighbourhood Disputes Resolution Act 2011 (Qld), s 61. 
44 Neighbourhood Disputes Resolution Act 2011 (Qld), s 79. 
45 Neighbourhood Disputes Resolution Act 2011 (Qld), s 81. 
46 Neighbourhood Disputes Resolution Act 2011 (Qld), s 66(5). 
47 Neighbourhood Disputes Resolution Act 2011 (Qld), Chap 3, Div 4. 
48 Neighbourhood Disputes Resolution Act 2011 (Qld), s 71. 
49 Neighbourhood Disputes Resolution Act 2011 (Qld), s 72. 
50 Neighbourhood Disputes Resolution Act 2011 (Qld), s 72. 
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allegation of serious injury or damage51 or an allegation of substantial, ongoing and 
unreasonable interference with the use and enjoyment of the neighbour’s land.52 
 
The Statutory Disclosure Obligation 
 
If a person is selling land affected by an application53 or order54 of the QCAT (being 
land on which a tree the subject of an application or order is situated),55 s 83 of the 
Neighbourhood Disputes Resolution Act 2011 (Qld) provides that the seller must 
give the buyer a copy of the application or order prior to the buyer entering the 
contract unless the seller has a reasonable excuse.  The effect of disclosure being 
made in the case of an application is that the buyer is joined as a party to the QCAT 
proceedings when the buyer enters into the contract of sale.56  In the case of an 
order, the effect of disclosure is that after settlement the buyer becomes bound by 
the order to the extent the seller has not carried out the work required by the order.57   
To the extent that there is any inconsistency with the standard contractual provision 
which obliges the seller to fully comply with any valid notice or order issued before 
the contract date by any competent authority or Court,58 both the Houses and 
Residential Land Contract and the Residential Lots in a Community Titles Scheme 
Contract provide that the standard provision does not apply to orders disclosed 
under s 83 of the Neighbourhood Disputes Resolution Act 2011 (Qld).59 
 
If a copy of the application or order is not given as required, the buyer may terminate 
the contract at any time before settlement by giving written notice of termination60 to 
the seller or the seller’s agent and may claim the return of the deposit paid.61  If a 
contract is terminated in these circumstances, the seller and the person who is 
acting for the seller and prepared the contract are liable for the buyer’s reasonable 
                                                          
51 Neighbourhood Disputes Resolution Act 2011 (Qld), s 74. 
52 Neighbourhood Disputes Resolution Act 2011 (Qld), s 75. 
53 Being an application under Chapter 3 (Trees) that has not been decided, dismissed, struck out or withdrawn: 
Neighbourhood Disputes Resolution Act 2011 (Qld), s 82. 
54 Being an order under Chapter 3 (Trees), other than an obsolete order, requiring a person to carry out work on a tree the 
subject of the order. 
55 Neighbourhood Disputes Resolution Act 2011 (Qld), s 82. 
56 Neighbourhood Disputes Resolution Act 2011 (Qld), s84. 
57 Neighbourhood Disputes Resolution Act 2011 (Qld), s 85. 
58 The term ‘Court’ is defined in the standard contracts to include any tribunal established under statute: Houses and 
Residential Land Contract cl 1.1(2)(i); Residential Lots in a Community Titles Scheme Contract cl 1.1(2)(k). 
59 Houses and Residential Land Contract; Residential Lots in a Community Titles Scheme Contract cl 7.6(1) and cl 7.6(5). 
60 Which notice of termination must state that the contract is terminated under s 86 of the Neighbourhood Disputes 
Resolution Act 2011 (Qld). 
61 Neighbourhood Disputes Resolution Act 2011 (Qld), s 86. 
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legal and other expenses incurred in relation to the contract after the buyer signed 
the contract.62  If a copy of the order is not given, the seller remains liable, even after 
settlement to carry out the work ordered.63  
 
Interaction With Standard Contractual Provisions 
 
The difficulties inherent in resolving the interaction of the Neighbourhood Disputes 
Resolution Act 2011 (Qld) and the latest versions of the REIQ contractual provisions 
have been previously mentioned.  As was the case with dividing fences, 
notwithstanding that the meaning of the phrase ‘affecting the property’ is presently 
unresolved; certain comments can be made with a degree of certainty when 
considering the interaction of the Neighbourhood Disputes Resolution Act 2011 
(Qld), as the legislation relates to trees, and the standard REIQ provisions. 
 
In light of both the statutory disclosure obligation under s 83 of the Neighbourhood 
Disputes Resolution Act 2011 (Qld) and the potential operation of the seller’s 
warranties contained in the Houses and Residential Land Contract and the 
Residential Lots in a Community Titles Schemes Contract, these contracts contain 
express provision in the Reference Schedule for the seller to make disclosure in 
accordance with s 83 of the Neighbourhood Disputes Resolution Act 2011 (Qld) of 
whether the Land is the subject of an application to, or an order made by, the QCAT 
in relation to a tree on the land.64  The statutory consequences of a failure to provide 
the buyer with a copy of the application or order under the Neighbourhood Disputes 
Resolution Act 2011 (Qld) (where applicable) prior to the buyer entering the contract 
have been described.  To reinforce these consequences, the latest versions of the 
REIQ contracts have a warning statement that notifies the seller that failure to 
comply with the statutory disclosure regime entitles the buyer to terminate the 
contract.  Provided disclosure is made in the statutorily prescribed manner, the seller 
will both discharge the seller’s statutory obligations of disclosure and exclude the 
                                                          
62 Neighbourhood Disputes Resolution Act 2011 (Qld), s 86(6). 
63 Neighbourhood Disputes Resolution Act 2011 (Qld), s 87. 
64 In the case of the REIQ Contract for Residential Lots in a Community Titles Scheme, the contract makes provision for the 
seller (where applicable) to give notice to the buyer that the Land or the Property is the subject of an application to, or an 
order made by, the QCAT in relation to a tree on the Land or the Property. 
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potential operation of the seller’s contractual warranties,65 at least to the extent that 
the land is affected by an application or order of the QCAT. 
 
In addition to the disclosure requirement mandated by s 83 of the Neighbourhood 
Disputes Resolution Act 2011 (Qld), which is restricted to current applications or 
orders, in light of the potentially wide operation of the seller’s warranties contained in 
the Houses and Residential Land Contract and the Residential Lots in a Community 
Titles Scheme Contract, a prudent seller will also make disclosure in the contract of 
any threatened claims notices or proceedings that may lead to a judgment, order or 
writ affecting the property.66  Provided disclosure is made, the potential operation of 
these seller’s warranties is excluded.67 
 
While appropriate contractual disclosure will exclude the operation of the seller’s 
warranties, as was the case with dividing fences, difficulties associated with the 
uncertain meaning of the contractual phrase ‘affecting the property’ may arise with 
notices or applications concerning trees given or made (as the case may be) 
between contract and completion.  By way of illustration: 
 Part 4 of Chapter 3 of the Act permits the giving of a notice in relation to 
particular overhanging branches requiring the adjoining owner to cut the 
branches.68  However, while the Part provides a remedy,69 it does not permit 
of an application to the QCAT.  As this type of notice cannot lead to an order 
of the QCAT, clause 7.4.2 cannot find application in these circumstances. 
 Part 5 of Chapter 3 of the Act permits an application to the QCAT to resolve 
an issue about a tree that cannot be resolved using the process under Part 4.  
In particular, s 62 permits a neighbour to make an application to the QCAT for 
an order under s 66.  If a broad interpretation of clause 7.4(2) is adopted, a 
statutory application of this type may result in an order affecting the property. 
It should be noted that where an order in relation to trees is actually issued under the 
Neighbourhood Disputes Resolution Act 2011 (Qld) on or after the contract date, this 
                                                          
65 The contractual warranties only being operative to the extent that there is no disclosure made by the seller in the contract. 
66 Houses and Residential Land Contract and Residential Lots in a Community Titles Scheme Contract cl 7.4(2). 
67 The warranties only being operative to the extent that there is no disclosure made by the seller in the contract. 
68 Neighbourhood Disputes Resolution Act 2011 (Qld), s 57. 
69 Neighbourhood Disputes Resolution Act 2011 (Qld), s 58. 
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will be the buyer’s responsibility70 and is expressly excluded from the operation of 
the seller’s warranty.71  After the contract date, the seller must promptly upon 
receiving any notice, proceeding or order that affects the property or requires work 
on the property, give a copy to the buyer.72 
 
Conclusion 
 
The introduction of the long awaited Neighbourhood Disputes Resolution Act 2011 
(Qld) may be seen to be a progressive legislative development that will facilitate the 
resolution of the large number of neighbourhood disputes about fences or trees that 
arise in Queensland each year.  Unfortunately, in the context of contractual 
disclosure of such disputes, the bifurcated treatment of fencing and trees in the 
legislation and, in particular, a statutory disclosure obligation that is limited to trees, 
creates complications in the context of standard REIQ contractual warranties that 
may find application to both trees and dividing fences.   
 
As highlighted in this article, a prudent seller may be required to make contractual 
disclosure concerning issues associated with both dividing fences and trees in a 
number of circumstances beyond where disclosure is mandated by the statutory 
provisions, if the operation of the seller’s warranties is to be successfully excluded.  
However, as also highlighted, there are limits to what disclosure can be made and in 
this regard contractual warranties may still regulate circumstances arising between 
contract and completion. 
 
Given these complexities, the interaction of the Neighbourhood Disputes Resolution 
Act 2011 (Qld) and the standard REIQ contractual warranties demand careful 
consideration by sellers and sellers’ advisers. 
                                                          
70 Houses and Residential Land Contract and Residential Lots in a Community Titles Scheme Contract cl 7.6(1)(b). 
71 Houses and Residential Land Contract cl 7.4(1)(d); Residential Lots in a Community Titles Scheme Contract cl 7.4(1)(c). 
72 Houses and Residential Land Contract and Residential Lots in a Community Titles Scheme Contract cl 8.3(2). 
